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News Release Date: 10/22/13

Requirement to Have 
Health Insurance

Cross References
• IRC §5000A
• T.D. 9632, Reg. §1.5000A-0 through §1.5000A-5

On August 27, 2013, the IRS issued final regulations on the requirement contained in 
the Health Care Reform Act of 2010 that all non-exempt U.S. citizens and legal residents 
maintain minimum essential health insurance coverage. Beginning with the 2014 tax 
year, individuals who do not maintain minimum essential coverage will be subject to 
a penalty on their individual income tax return, unless they meet one of the exceptions 
to the penalty. The following information summarizes the final regulations and clarifies 
rules contained in IRC section 5000A.

Filing requirement threshold. Under the law, a taxpayer is exempt from the require-
ment to maintain minimum essential coverage if income is below the applicable filing 
requirement to file a tax return. The final regulations clarify that if the taxpayer is not re-
quired to file a tax return due to being below the filing threshold, then the taxpayer is not 
required to file a return for purposes of claiming the exemption from the requirement 
to maintain minimum essential coverage. If the taxpayer does in fact file a return (even 
though not required to), then there will be a procedure on the filed return that allows the 
taxpayer to claim the exemption from the requirement to maintain minimum essential 
coverage.

The final regulations also clarify that if a taxpayer claims a dependent on the tax return, 
the filing requirement threshold exemption applies to the taxpayer who claims the ex-
emption deduction for the dependent.

Coverage for a month. Under the law, an individual is required to maintain minimum 
essential coverage for each month beginning after 2013. Proposed regulations issued on 
February 1, 2013 interpreted this to mean an individual has minimum essential coverage 
for a particular calendar month if the individual is enrolled in and entitled to receive 
benefits under a plan for at least one day during the month (the one-day rule). Some in-
terpreted the law to mean an individual was considered covered if he or she was enrolled 
in a plan for the majority of days during a month. However, the final regulations adopt 
the one-day rule from the proposed regulations.

Medicaid coverage. Medicaid coverage qualifies as minimum essential coverage under 
the law. The final regulations say that if an individual has submitted an application for 
Medicaid but is awaiting approval for enrollment, the individual will be considered to 
have minimum essential coverage only if the individual is eventually granted Medicaid 
coverage, since Medicaid is generally granted retroactively to the date the application is 
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filed. If the application is eventually denied, the applicant will not be considered to have 
minimum essential coverage during the months the application was being processed.

Pregnancy-related Medicaid. States have the option to extend Medicaid coverage to 
pregnant women whose income and/or assets would otherwise not qualify them for 
Medicaid. Pregnant women receive care related to the pregnancy, labor, and delivery and 
any complications that may occur during pregnancy, as well as perinatal care for 60 days 
postpartum. The final regulations clarify that pregnancy-related Medicaid is not in itself 
minimum essential coverage. Some states may choose to provide pregnant women with 
full Medicaid coverage (in which case it would qualify as minimum essential coverage), 
but if a state does not, the coverage for pregnancy related expenses only, is not consid-
ered minimum essential coverage.

Medicaid premium assistance programs. Certain individuals may be eligible to re-
ceive full Medicaid benefits under a Medicaid premium assistance program. These pro-
grams help Medicaid-eligible individuals to enroll in employer-sponsored coverage if 
it is cost-effective for the state to do so. States exercising this option must also provide 
“wrap around” coverage to ensure covered individuals receive the same benefits that 
are provided under the state’s Medicaid program for individuals not covered under an 
employer-sponsored plan. States also have the authority to create similar premium as-
sistance programs for individuals enrolled in private coverage in the individual market. 
States also have the authority to provide Medicaid to disabled children without regard to 
the income of the child’s parents. In some cases, the child may have private health insur-
ance in addition to the Medicaid coverage, in which case Medicaid becomes the second-
ary payer covering costs that private insurance does not cover. In effect, the child receives 
full Medicaid benefits through the combination of private insurance and Medicaid. The 
final regulations clarify that all of these types of programs qualify as minimum essential 
coverage. 

Dependent coverage. The law requires a taxpayer to maintain minimum essential cover-
age for his or her spouse and dependents. The final regulations clarify that a dependent is 
defined as a qualifying child, or a qualifying relative, under IRC section 152 in which the 
taxpayer may claim as a dependent on his or her tax return, even if the taxpayer chooses 
not to claim the dependent exemption deduction under IRC section 151. For example, 
high-income parents with a qualifying child in college choose not to claim the child as 
a dependent in order to allow the child to claim an education credit on the child’s tax 
return. The parents are still responsible for maintaining minimum essential coverage for 
the child.

In the case of a divorce where the non-custodial parent has the legal obligation under the 
divorce decree to provide the child’s health care, the requirement to maintain minimum 
essential coverage for a dependent still applies to the spouse entitled to claim the child as 
a dependent under IRC section 152. There is no provision in IRC section 5000A to assign 
the tax liability for the lack of minimum essential coverage for a dependent to another 
taxpayer, even if that other taxpayer has the legal obligation under the divorce decree to 
provide the child with health care coverage.
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In the case of an adopted child in which a taxpayer may claim as a dependent, the tax-
payer is not required to maintain minimum essential coverage for the child until the 
month after the child is adopted. Conversely, if the taxpayer gives up a dependent child 
for adoption, the taxpayer is not required to maintain minimum essential coverage for 
the child for the month of the adoption and any following month.

Household income. Household income is used to determine if an individual can afford 
coverage. If the cost of coverage exceeds 8% of household income, the individual is ex-
empt from the penalty for not having minimum essential coverage. Household income 
equals the modified AGI of the taxpayer plus the modified AGI of the taxpayer’s family 
required to file a tax return.

The final regulations clarify that in the case where a parent elects to report a child’s in-
terest and dividend income on the parents’ return (Form 8814), then household income 
includes the child’s gross income reported on the parents’ return and the child is treated 
as having no gross income.

After the proposed regulations were issued on February 1, 2013, several commentators 
suggested allowing an exemption or safe harbor for individuals whose income early in 
the taxable year appears to entitle them to the lack of affordable coverage exemption. 
Such individuals may not be able to afford coverage due to low-household income early 
in the year, but are still required to maintain minimum essential coverage due to their 
income increasing late in the year. The final regulations do not contain any exemption 
or safe harbor for such a case. The household income rule applies on a yearly basis, not 
on a monthly basis. However, such individuals may qualify for the hardship exemption 
based upon projected household income. Individuals may mitigate potential adverse 
consequences of mid-year increases in household income by applying for this hardship 
exemption prospectively.

Required contribution. The 8% of household income threshold is determined by the 
amount an individual is required to pay for health insurance when compared to house-
hold income. This required payment is defined as follows.
• For an individual eligible to purchase coverage through an eligible employer-spon-

sored plan, the portion of the premium which would be paid by the individual for self-
only coverage, or

• For an individual eligible only to purchase coverage in the individual market within a 
state, the premium for the lowest cost bronze plan available in the individual market 
through the exchange in the state in the rating area in which the individual resides, 
reduced by the premium assistance credit for low-income individuals.

The final regulations clarify that an individual cannot be described in both groups. Thus, 
the law does not require an individual to test the affordability of coverage under both an 
eligible employer-sponsored plan and a plan in the individual market.

The final regulations also clarify that a retired (or former) employee who is eligible for 
continuation coverage in his or her former employer’s plan is considered eligible in 
that plan only if the former employee enrolls in it. Thus, if the former employee does 
not enroll in the plan, and is not eligible under any other employer-sponsored plan, the 
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individual is considered eligible only to purchase coverage in the individual market for 
purposes of the affordability of coverage rules.

Self-insured group health plans. IRC section 5000A(f)(1)(B) says coverage under an 
eligible employer-sponsored plan meets the definition of minimum essential coverage. 
IRC section 5000A(f)(2) says the term eligible employer-sponsored plan means a group 
health plan or group health insurance coverage offered by an employer to the employee 
which is either a governmental plan, or a plan offered in the small or large group market 
within a state. The final regulations clarify that a self-insured group health plan offered 
by an employer to its employees is an eligible employer-sponsored plan (assuming all 
other requirements are met), regardless of whether the plan could be offered in the large 
or small group market in a state.

Former employees. Employer-sponsored plans that provide coverage for former em-
ployees (such as retired employees) is minimum essential coverage under the final regu-
lations, even if the coverage differs from coverage offered to current employees in terms 
of cost, scope of benefits, and enrollment opportunities.

Plans offered on behalf of employers. The final regulations clarify that a plan offered by 
an employer to an employee includes a plan offered to an employee on behalf of an em-
ployer, such as multi-employer plans, collectively bargained plans, and third party plans 
offered to employees through professional employer organizations or leasing companies. 
However, this rule does not infer that the third party is treated as the employer for this or 
any other provision under the Internal Revenue Code.

Living outside of the U.S. Under IRC section 5000A(f)(4), an individual is treated as hav-
ing minimum essential coverage for any month in which:
• The individual is a bona fide resident of any possession of the United States, or
• The individual is a U.S. citizen who has a tax home outside the U.S. and is a bona fide 

resident of a foreign country during an uninterrupted period that includes an entire 
taxable year [IRC §911(d)(1)(A)], or

• The individual is a U.S. citizen or U.S. resident who has a tax home outside the U.S. and 
is present in a foreign country for at least 330 full days during a period of 12 consecutive 
months. [IRC §911(d)(1)(B)]

Such individual meeting one of the three criteria above is treated as having 
minimum essential coverage even if the individual does not in fact have 
any health insurance coverage.

Under IRC section 5000A(f), health coverage must be provided by certain U.S. govern-
ment sponsored programs, eligible employer-sponsored plans offered in the small or 
large group market within a state, health plans offered in the individual market within 
a state, grandfathered health plans, and other plans approved by the Secretary of HHS 
under IRC section 5000A(f)(1)(E).

Author’s Comment
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The final regulations clarify that a plan within a state means within one of the 50 states 
and the District of Columbia. A plan offered by a foreign government or foreign issuer 
is not a plan offered in the group or individual market within a state. Thus, an individual 
living outside the U.S. has to meet the time period requirements described in IRC sec-
tion 911(d)(1)(A) or IRC section 911(d)(1)(B) to be considered having minimum essential 
coverage, even if the individual has health care coverage provided by a foreign health 
insurance issuer or foreign government.

HHS regulations provide a process by which a sponsor of a health plan, 
whether domestic or foreign, may apply for recognition as minimum essen-
tial coverage under IRC section 5000A(f)(1)(E). Thus, the prohibition against 
using foreign health plans does not apply if the foreign health plan has 
applied for and granted approval as minimum essential coverage by the 
Secretary of HHS.

Religious exemption. A member of a religious sect that is recognized as conscientiously 
opposed to accepting any insurance benefits may apply to be exempt from the require-
ment to obtain minimum essential coverage. The final regulations clarify that this provi-
sion also applies to minor children when parents apply for a religious conscience exemp-
tion on behalf of their children. However, once the child turns age 21, to maintain the 
religious conscience exemption, the child must re-apply for the exemption and attest to 
membership individually.
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